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BACKGROUND

Tax Deduction at Source (TDS) has been an effective mechanism for
collection of taxes.

When a payer deducts TDS, then the IT Department becomes aware
of the existence of the deductee and information on such payees.
The philosophy behind TDS provision is to bring new assessees into
the tax fold.

Failure to deduct TDS over a period of tax became a serious issue
with interest; disallowance and prosecution under certain
circumstances.

Section 206AA was introduced from 01.04.2010 mandating the
payee to furnish PAN. Non-furnishing of PAN by the payee to the
payer would result in higher rates of TDS.

Section 206CC provides for higher rate of TCS for non-furnishing of
PAN.



FINANCE ACT, 2021

Finance Act, 2021 introduced Section 206AB which is a special
provision for deduction of tax at source for non-filers of
Income-tax return.

The provision is to come into force from 01.07.2021.

The notes on clauses read as under:

Section 206AA provides for higher rate of TDS for non-
furnishing of PAN. Section 206CC provides for higher rate of
TCS for non-furnishing of PAN. It is seen that while these
provisions as served their purpose in ensuring, obtaining and
furnishing of PAN by various persons, there is need to have
similar provision to ensure filing of return by those person who
have suffered a reasonable amount of TDS /TCS.



SECTION 206AB

Where tax is required to be deducted at source under the
provisions of Chapter XVIIB, other than Sections 192, 192A,
194B, 194BB, 194LBC or 194N on any sum or income or
amount paid, or payable or credited, by a person (hereinafter
referred to as deductee) to a specified person, the tax shall
be deducted at the higher of the following rates, namely:

At twice the rate specified in the relevant provision of the Act; or

At twice the rate or rates in force: or

At the rate of five percent
If the provisions of Section 206AA is applicable to a specified
person, in addition to the provision of this section, the tax
shall be deducted at higher of the two rates provided in this
section and in section 206AA.




SECTION 206AB

Section 206AB is applicable to all TDS provisions
other than
Sec. 192 —Salaries

Sec. 192A — Payment of accumulated balance due to an
employee participated in PF Scheme.

Sec. 194B —Winnings from lottery
Sec. 194BB —Winning from horse race

Sec. 194LBC —Income in respect of investments in
securitization trust.

Sec. 194N — Cash withdrawal in excess of Rs.1 crore from
bank, etc.



SECTION 206AB

Who is a specified person?

A person who has not filed IT return for both of the two
assessment years relevant to the two previous years
immediately prior to the previous year in which tax is
required to be deducted and time limit for filing IT return has
expired.

Aggregate amount of TDS [/ TCS is Rs.5o,000/- in each of
those two previous year.

Non-resident who does not have a permanent
establishment in India is not a specified person. The
expression ‘permanent establishment’ includes a fixed place
of business through which the business of the enterprise is
wholly or partly carried on.



SECTION 206AB

ABC Ltd is required to make a payment to M/s. XYZ Ltd., a contractor
on 15.07.2021 that is during the previous year 2021-2022.

ABC Logistics would normally be required to deduct tax at source under
Section 194C at 2%.

On account of Section 206AB, ABC has to find out whether XYZ is a
‘specified person’.

This would require information on the IT return filing status of XYZ for
the assessment years relevant to previous year 2020-2021 and previous
year 2019-2020

Time limit for filing return for 2020-2021 has not expired.

Data pertaining to 2019-2020 and 2018-2019 will be taken into account
as can be seen from para 3, Circular No.11/2021-CBDT

If specified person files a valid return of income for AY 2019-20 and
2020-21 during FY 2021-22 his name would be removed.



ISSUES



EMAILS

A number of clients have issued emails in
connection with the new provisions.
Some want self-declaration.

Some want the service provider to login into the
system of client and fill up a big form

Some want copies of IT returns
Some want IT return acknowledgement

Email sent to all without checking whether the
person is a specified person or 5o,000 threshold
has been breached.



INDUSTRY ISSUES

Companies already have issues with the understanding applicability of
TDS

Discount vs Commission

Section 194 CVs Section 194 J

Section 195 —Applicability and issues

Reimbursements

Clients deduct TDS out of abundant caution.

Impact on account of Section 206AA will be huge.

Understanding of the new provisions will differ.

Government companies, Airport authority, Boards, PSUs, etc.

Position of the private sector clients would differ based upon the view of
the consultant.

Assessees will be forced to share sensitive and private data
to avoid higher rates of TDS.



RIGHT TO PRIVACY?

SC decision in KS Puttuswamy (2017) 10 SCC 1

Privacy protects individual from the searching glare of publicity in
matters which are personal to his or her life;

Privacy constitutes the foundation of all liberty because it is in privacy
that the individual can decide how liberty is best exercised. Privacy
has both positive and negative content. The negative content retains
the state from committing an intrusion upon the life and personal
liberty of a citizen. Its positive content imposes an obligation of the
state to take all necessary measures to protect the privacy of the
individual.

Right to privacy is certainly one of the core freedoms which is to be
defended; it is a part of liberty within the meaning of its expression in
Article 21.



RIGHT TO PRIVACY?

Aadhar Case (2019) 1 SCC 1 - Five Member Bench of the Supreme Court
affirmed the decision of the Supreme Court in Binoy Viswam (2017) 7
SCC 59 which had upheld Section 139AA which mandated linking of PAN
card with Aadhar. The Court recognized the objective to remove bogus
PAN card by linking with Aadhaar and thereby curb the menace of black
money, money laundering and tax evasion.

No objectives can be perceived or even suggested for Section 206AB to
justify the collection of personal data in violation of privacy rights.

While India is yet to bring a law for data protection, the new provisions
contemplate, private and sensitive data should be shared with non-State
entities with huge possibilities for data profiling/ data theft/ leakage.
There is no safequard whatsoever in the private domain when personal
data such as income tax details have to be compulsorily shared with
another business entity just to avoid higher TDS rates.



RIGHT TO PRIVACY?

Even in the Binoy Viswam’s case, the Supreme Court
observed that a large section of citizens feel concerned
about possible data leak even when many of those support
linkages of PAN with Aadhaar. This is a concern, which needs
to be addressed by the Government.

Government should ensure that there is no unauthorized
leakage of data.

Goodwill of a business could get affected owing to the data
share.

Where there is no gquarantee for protection against
unauthorized use or data profiling or data leaks or anything,
it can compromise the life and liberty of the citizen and have
a huge impact in the business itself.



GOING BEYOND INCOME

Are the provisions valid?

206AB goes beyond income and can run foul of Entry 82, Union
List, Seventh Schedule, Constitution of India.

Supreme Court in the case of CIT Vs. Sanyasi Rao (1996) 219
ITR 330 has upheld the provision on the ground that it is by way
of collection of tax as income tax and permissible under Entry
32.

When the entry is on tax on income what Section 206AB does is
that it artificially imposes a higher rate of tax through
withholding mechanism on a recipient who is unwilling to share
personal data with a client.



NO MECHANISM

Each person had to come up with their own solution to ensure
compliance.

When these assessees are already struggling with their money locked up
in refunds not forgetting the cashflow pressures on account of TDS, any
arbitrary higher rates through the mechanism of Section 206AB would
only be counter protective and wipe away businesses which are already
reeling under Covid-19.

If a statute requires a specific compliance point failing which there are
serious consequences in terms of prohibitive rates then the statute
should provide for a mechanism for compliance without violating privacy
of citizens.

On account of newly created solutions adopted by companies through
strongly worded letters, gullible assesses would be sharing their valuable
income data.



SECTION 206AA

Section 206AA mandates the payee to furnish PAN
to the payer

PAN itself is not required where income is below the
taxable limit.

Provisions read down and made in applicable to persons
whose income is less than the taxable limit — Kowsalya
Bhai Vs. Uol (2012) 346 ITR 166 — KAR.

Section not applicable where deductee is a non-resident
whose Government has entered into a DTAA with India —
Danisco India Pvt. Ltd. Vs. Uol (2018) 404 ITR 539 (DEL)



PERMANENT ESTABLISHMENT

The section excludes non-resident from the purview of the
Section provided they do not have PE in India.

Role of DTAA

If income not chargeable to income tax in India, TDS cannot
apply.

Past disputes and decisions.

New challenges

Whether other PEs such as agency PE or service PE would

be covered? — Need not be in the absence of express
provisions.

PE definition as per Treaty



ISSUE NO.1

IT return may not have been filed on the
ground that there was no taxable income.
Current year payments may be insignificant
on account of impact on business due to
covid but higher TDS can bring business to a
halt.



ISSUE NO.2

Section 197 — Certificate for deduction at lower rate
Will Section 206AB override this Section?

Rule 28AA of IT Rules — certificate for deduction at lower rates
or no deduction of tax from income other than dividends.

197 provides that if any certificate is given, TDS must be as per

the certificate until such certificate is cancelled by the Assessing
Officer.

Certificate already in place.

The Rule does not require that the certificate should not be
issued if Return of income is not filed for the past years.

Certificate, thus, can still be issued.



ISSUE NO.3

Every communication from a client indicates a
stringent time-line for provision of information.
Communication states that if information not
provided by a cut-off date, higher rates of TDS
would be applied automatically.

None of these letters have been withdrawn even
after the Board introduced the compliance
functionality and unfortunately many are sharing
sensitive data by way of response to these letters




RECENT SOLUTIONS BY
CBDT



CIRCULAR No. 11 /2021 dated

21.06.2021

CBDT vide this circular recognized that the tax deductor or the tax
collector is required to do a due diligence of satisfying himself if the
deductee or the collectee is a specified person.

CBDT, to ease this, has announced a new functionality called the
Compliance Check for Section 206 AB and 206CCA.

This functionality is made available through the reporting portal of
the Income Tax Department.

The tax deductor or the collector can feed the single PAN (PAN
Search) or multiple PANs (bulk search) of the deductee or collectee
and can get a response from the functionality if such deductee or
collectee is a specified person.

For PAN search, response to be available for download in a PDF
format.

For bulk search, response would be in the form of downloadable file
which can be kept for record.




NOTIFICATION No. 01/2021 Dt.22.06.2021 - PROCEDURE

FOR SHARING OF INFORMATION WITH TAX DEDUCTORS/

COLLECTORS

Registration

Log into e-filing portal,
Login using TAN credential, click on “"Reporting
Portal” under "Pending Actions”

The deductor/ collector needs to select
Compliance Check (Tax Deductor & Collector)
under Form Type.

Details of Principal officer needs to be provided
— who is the authorized person of the tax
deductor/collector to use the Compliance
Check functionality on reporting portal.

After submission, email notification will be
shared with the Principal Officer along with
ITDREIN details, login credentials.



NOTIFICATION No. 01/2021 Dt.22.06.2021 - PROCEDURE

FOR SHARING OF INFORMATION WITH TAX DEDUCTORS/
COLLECTORS

e Principal Officers of the entities (Tax
Deductors & Collectors) which are
registered with the Reporting Portal
through TAN shall be able to use the
functionality after login into the
Reporting Portal using  their

Accessing the credentials. R
Compliance Check e After succ_:essfl_JIIy‘Ioggmg in, link to
Functionality the func_tlonallty Compliance Shec:k
for Section 206AB & 206CCA" will
appear on the home page of the

Reporting Portal.



NOTIFICATION No. 01/2021 Dt.22.06.2021 - PROCEDURE

FOR SHARING OF INFORMATION WITH TAX DEDUCTORS/
COLLECTORS

Using PAN
Search Mode

e Under "“Compliance Check for Section

206AB & 206CCA" page, "PAN Search” tab
may be selected to access the functionality
in PAN Search mode.

In this mode single valid PAN along with
captcha can be entered at a time and output
will be available with following fields —
Financial Year; PAN; Masked name of the
person; PAN allotment Date; PAN Aadhar
Link Status; Specified Person u/S. 206AB &
206CCA

Output will also provide the date on which
the ‘specified person’ status as per Section
206AB and 206CCA is determined.



NOTIFICATION NO. 01 /2021 DT.22.06.2021 - PROCEDURE

FOR SHARING OF INFORMATION WITH TAX DEDUCTORS/

COLLECTORS

Using

Bulk
Search
Mode

Under Compliance Check for "Section 206AB and 206CCA” functionality
page, “"Bulk Search” tab may be selected to access the functionality in
Bulk Search Mode. This mode involves following steps:

* Preparing Request (input) file containing PANs details may be
downloaded by clicking on the ‘Download CSV template’ button. PANs
for which ‘specified person’ status is required may be entered in the
downloaded CSV template. The current limit in the number of PANs in
a single file is 10,000.

e Uploading the input CSV file: Input CSV file may be uploaded by
clicking on Upload CSV button. Uploaded file will start reflecting with
Uploaded status.

e Downloading the output CSV file: After processing, CSV file containing
‘Specified Person’ status as per Section 206AB & 206CCA of the
entered PANs will be available for download and ‘Status’ will change to
Available. Output CSV file will contain PAN, masked name, Specified
Person Status as per Section 206AB & 206CCA, PAN-Aadhar Link
Status and other details. After downloading of the file, the Status will
change to ‘Downloaded.” The Downloaded link will expired after
specified time (presently 24 hours of availability of the file).



VIEW OF THE PORTAL
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REPORTING PORTAL

e After successful login, select Reporting Portal under Pending Actions.

| -
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NEW REGISTRATION

e After being redirected to the Reporting portal, select New Registration option, and click
Continue.
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REGISTRATION

e User needs to enter entity details. Entity Name & Entity PAN will be prefilled.
Enter Entity Details

Entity Name* Test Nam

Entity PAN’ ASDWE1234A

FlatiDoor/Building* Avar Flat g

Road/Street Enter RoadiSirest

Area/Locality” £

Town/City/District* Enter Town/City/District

Pin Code* .

State* clect State 5
Country* Select Country v

| Back | Add Principal Officer |

lelds with * mark are mandatory



REGISTRATION

s Click “Add Principal Officer”. User needs to enter Principal Officer details. Principa
Officer is the person designated by the entity to login and use this functionality.
nCioal Officer Delals - Comolience Check (i Dedactor & Collecion (W
Authorized Person Type
PAN"
Person First Name*
Middie Name
Last Name"
Dezignation”
Access Type" - h 3 £y
Date Of Birth{DD-MM-YY YY)
Mobile Number
Ermail ID*
Alternate Email 1D
FlatDoorBuilding*
Road Strest
Area/Locality*®

Town/City/District®

Pin Code"
State 1 e
Country" 1 e

o b bl il




REGISTRATION

}"'-t- :i Roporting

é&ﬁ_ Portal

- - .. -
Insight -3¢

Figure 9 Registration Success

* |TDREIN will be generated upon successful registration.
* Once the registration request is approved by Income tax Department, email notification
will be shared with the Principal Officer along with ITDREIN details and login credentials.



SINGLE PAN SEARCH
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BULK SEARCH

Download CSV Template




BULK SEARCH

e |nput CSV file may be uploaded by clicking on Upload CSV button
¢ Financial Year will be automatically selected to current FY and can-not be changed.

Upload CSV
ITDREIN VPNDO0827B. TUS31
Entity Name Test Nam

AT Ty T S
Lsar iName

Entity Cateqory

=t o e B N
rindgncial vYedar

! Choose File | No file ¢




BULK SEARCH

e After processing, CSV file containing “Specified Person” status of the entered PANs will
be available for download and “Status” will change to Available.

B Comphance Chack for Section 70548 & ADGLOA
Ciomphamnoe Check for Scchon 2064 & HIGOCTA

Ulplicesd Liale Findmoel Yean Rl 1L Hecords U1 Maarme Slalus Last Actvily Late
4 2021 22 !l T ELEUM LATHA | 14056 202
105 1 7 1 MNF.F3 T ELISLIM LATA pwTinaded 14-05-21012
1-06- 202 202E-ZF 364 7 KLISLI LATA 14
e 13 of 2




OUTPUT - BULK SEARCH

e Qutput CSV file will have FY, PAN, Name of the PAN holder (masked), PAN Allotment
Date, PAN-Aadhaar link status and Specified Person u/s 206AB & 206CCA status.
Compliance Check for Section 206AB & 206CCA

Search Result on 18 06-2021 (Financial Year 2021 22|

|# PAN Name PAN Allotment Date PAN-Aadhaar Link Status Specified Person u/s 206AB & 206CCA ‘
\
\

1|AAAPAL234A SKAL AXKKN v 18-08-2001 Not Linked No
2|BBBPB1234B Invalid PAN
3|CCCCC1234C CIOOOA PIOOXXR LTD 12-06-19382 Not-Applicable Yes
| 4|DDDFD1234D DIOORCOODCCK0 KXOXXU LLP 10-12-2002 Nol-Applicable No ‘
‘ S|EEEPE1234E PO KOCER EXXXA 08-10-1935 Exempt No i
6|FFFPF1234F LKA CHOCODCCKT FXNXK 05-08-1995 Linked Yes :
7|GGGPG1234G [ AXCCKD FOCKKR GXXXV 13-02-1995 Linked No



IS 206 AB REQUIRED?

With all the data available with the Government about persons who have
not filed returns, why should deductor be required to do this exercise?

How does this contribute to ease of doing business?

With all the data, IT Department has enough provisions to take action against
the defaulters

Why use the deductors?

A corporate entity with 2000 vendors and service providers will have to spend
their entire time examining the applicability of thresholds and waste countless
hours in trying to comply with the provisions.

The press release on 22.06.2021 stated that the Government has reiterated its
comment to ease the compliance burden of taxpayers. It is not just the ease of
compliance, but also the need for compliance itself that needs to be examined.
With the new IT portal having its own challenges, this is not the time for
Section 206AB.




THINGS CAN GO WRONG DUETO...

Multiple Glitches in the new portal

Error rectification without seeing full picture

Network Downtime

System crashes

Cyber crimes

Inadvertent malicious inputs from users

Errors in data upload

Errors in information given for data upload

System generated errors

Impact on filing, replies to assessment notices .appeals etc



WISH-LIST

Highly cryptographic algorithms

State of art security without compromising ease of access

Access controls

Data privacy

Safe and smooth transition as against mandated immediate
transition (Example of physical and Demat shares)

Extension of timelines



WHAT SHOULD NOT BE THERE




WHAT IS EXPECTED

Smooth Log In Easy Data
Upload

Simple

Registration Stress free
Return Filing

Bt CONGRATULATIONS! e

Friendly YO U D I D IT other Compliance
interface segments




THANK YOU

vaithilegal@gmail.com

@ @vaithilegal
i@ www.linkedin.com/in/vaithilegal
‘ vaitheeswarandotblog.wordpress.com



